EVICTION
This article provides an outline of the eviction procedures in Galveston County, Texas. It
does not offer legal advice. Its purpose is to provide a basic explanation of legal terms
and to describe how an eviction lawsuit generally proceeds through the legal system.
To obtain specific legal advice, please contact an attorney licensed to practice law in

Texas.

What To Do if Your Landlord Attempts to Evict You. What is an Eviction?

Eviction is the legal process by which a landlord removes a tenant and other occupants
from rented property. A landlord can bring an eviction lawsuit if a tenant fails to pay the
rent required by the lease agreement. Eviction may also occur for other reasons, such
as if a tenant fails to do things required by the lease other than pay rent. A tenant can
also be evicted for staying longer than the lease agreement allows without the
permission of the landlord.

If the landlord provides evidence of any of these reasons and the tenant fails to prove
otherwise, the court can order the tenant to move out even if he or she does not want to
move. If the tenant refuses to move, the constable or sheriff can cause the physical

removal of the tenant, all occupants, and all belongings from the leased property.

What Rights does a Tenant have?

Eviction laws give landlords quick, simple, and fairly inexpensive methods to remove
tenants who have failed to pay rent, otherwise violated agreements in the lease, or
remain in the leased real property for longer than the landlord has authorized.

If the tenant has paid the rent, has not violated the lease agreement in any significant
way, and is authorized to be on the property, the tenant can appear in court to explain
the reasons he or she should not be forced to leave. After considering both sides, the
court will determine whether or not the tenant must vacate the leased real property. This
legal process prevents landlords from “taking the law into their own hands” and forcing

tenants to leave without good cause as determined by the court.

Which Court will Determine the Eviction Lawsuit?
Only the Justice of the Peace Court (JP Court) in the JP precinct in which the leased real

property is located has jurisdiction over (the power to decide) eviction lawsuits. If you are



sued for eviction, the papers delivered to you will have the address of the proper JP
Court. If the eviction lawsuit has not yet been filed, call your local JP or constable’s

office to find out which JP Court will be the proper court.

What Occurs in an Eviction?

(1) The landlord must first give the tenant written notice to vacate, demanding
possession by a specific date. The notice period stated in the written lease is sufficient,
except that it cannot be less than 24 hours. If no notice period is stated in the written
lease, at least three (3) days notice must be given before an eviction lawsuit can be filed.
Exceptions to these general rules are cases where the tenant entered the real property
without the landlord’s authority to do so (no written notice is required), or if the law
requires a different specific notice period. This written notice must be sent by mail, given
in person to the tenant, given in person to any person residing in the leased property
who is at least sixteen (16) years of age, or posted on the inside of the main entry door
to the leased property.

(2) If the tenant fails to move out before the deadline stated in the written notice to
vacate, the landlord may file an eviction lawsuit with the JP Court. This lawsuit must
state the specific reasons why the tenant must leave. The landlord can also ask for rent
owed and attorneys’ fee, so long as the amount does not exceed $10,000.00 (effective
September 1, 2007), plus court costs. If the landlord wants to collect more than
$10,000.00 or other damages including late fees and damages to the rental property, the
landlord can sue in JP Court for possession but must bring a separate lawsuit for the
back rent and monetary damages in a county or district court.

(3) After the landlord files the lawsuit, the tenant will be served with a citation (an official
notice that he or she is being sued) and a copy of the lawsuit, along with a notice
advising the tenant of the date, time, and place of the hearing. The hearing will be set
not more than ten (10) nor less than six (6) days from the date of service (the date that
the citation and the lawsuit are delivered to the tenant). In order to obtain service, a
constable or sheriff will deliver the lawsuit in person to the tenant, or if the tenant avoids
service or cannot reasonably be found, the lawsuit may be posted on the leased
property.

(4) A tenant should appear for the hearing at the JP Court on the date and time indicated
in the papers. If the tenant has reached an agreement with the landlord resolving the

dispute, the tenant should still appear at the JP Court to make sure that the case is



dismissed. If no agreement has been reached, the tenant should appear at the JP Court
for the hearing or he or she risks a default judgment (a judgment taken in the absence of
the tenant), which is likely to be unfavorable to the tenant.

(5) The landlord may try to obtain immediate possession of the leased property by filing
a bond for possession before the scheduled hearing occurs. If a bond is filed, the
landlord may retake possession of the leased real property six (6) days after the tenant
is served with the bond for possession, unless the tenant files a counter bond or
requests that the eviction hearing occur within that six (6) day period. There is no fee to
request a hearing. A tenant should file this request in writing with the JP Court. To file
this request or any document, a person should make a copy of the document and take
both the original and the copy to the court for filing. The clerk will file mark both the
original and the copy and return the copy to the tenant.

(6) Both the landlord and the tenant must appear in JP Court on the hearing date to
present evidence. At this time, the tenant may explain to the JP Court why the tenant
should not be forced to leave by presenting witnesses (including the tenant and/or
occupants), documents (such as those showing that rent was paid or that the tenant did
not violate the lease agreement), or any other evidence that may support the tenant’s
position. An individual tenant or landlord can represent himself or herself at this hearing
and does not need to have an attorney.

(7) The Justice of the Peace will make a decision after hearing all the evidence from
both the landlord and the tenant. If either side wants a jury to decide whether the tenant
should be forced to vacate the leased property or be allowed to stay, that side must pay
a jury fee in the amount of $5.00 within five (5) days of the service date of the eviction
papers. If no jury fee is paid, the Justice of the Peace presiding in the JP Court will make
the decision.

(8) If the Justice of the Peace or the jury finds that the tenant should be evicted, the JP
Court will sign and enter a judgment awarding possession of the property to the landlord.
The judgment may also award past due rent, attorneys’ fees, and court costs to the
landlord. The landlord can then request a writ of possession, which allows the constable
or sheriff to physically remove the tenant, all occupants, and all belongings from the
leased property. The writ cannot be issued until after the time to appeal expires, which is
usually at least six (6) days after the hearing. Once the writ of possession is obtained, a
constable or sheriff will supervise the removal of all persons and their belongings from

the leased property after giving them 24 hours notice. If it is raining, sleeting, or



snowing, the officers will not allow belongings to be placed outdoors, and typically they

will not execute writs in these conditions.

If a Tenant or Landlord Loses the Eviction Case, How does He or She Appeal?

(1) Whichever party loses in the JP Court can appeal and receive a new trial in the
County Court. Although an individual may represent himself or herself in the County
Court, the complicated rules of civil procedure may be more strictly enforced. An
individual may hire an attorney.

(2) The party wishing to appeal must file a notice of appeal with the JP Court no later
than five (5) days after the judgment in the JP Court is signed. If the fifth day falls on a
weekend or holiday, the deadline for appeal will fall on the next day that the JP Court is
open.

(3) To appeal a case to the County Court, a tenant must put up a bond (a promise to pay
a certain amount), which must be signed by the tenant and two other individuals
(sureties) who have real estate in Texas or other assets (such as savings accounts,
bonds, etc.) sufficient to pay the landlord if the tenant loses on appeal. The JP Court
sets the amount of the bond (twice the amount of one month’s rent or twice the amount
of the judgment and approves the bond. If the tenant wins the appeal, no payment on
the bond will need to be made. If the tenant loses the appeal, the tenant will be required
to pay the amount, and if he or she fails to make payment, the individuals who signed on
the bond will be liable up to the amount of the bond.

(4) If the tenant cannot afford a bond, or is unable to obtain sureties, the tenant may
choose to file a pauper’s affidavit. A pauper’s affidavit is a sworn statement (it must be
notarized) made by the tenant stating that the tenant is too poor to make bond or pay
costs. The pauper’s affidavit must be filed on or before the fifth day after the judgment is
signed or the tenant loses his ability to appeal and the judgment becomes final. A
landlord can contest the pauper’s affidavit and force the tenant to prove that he or she is
unable to obtain a bond at a hearing before the JP Court. If the pauper’s affidavit is
approved, the appeal will go forward. If the JP Court determines that the tenant has the
ability to post bond, the pauper’s affidavit will be disapproved and have no effect. In this
case, the tenant can instead request that the County Court approve the pauper’s
affidavit. The JP Court will typically allow the tenant five (5) additional days to file

an appeal bond or to ask that the County Court determine the validity of the pauper’'s

affidavit. If the County Court also disapproves the pauper’s affidavit, the tenant will



typically be given another five (5) days to file an appeal bond. (5) If the appeal papers
are properly filed and the bond is in place, the tenant may stay in the leased property
until the case is determined by the County Court. However, if a pauper’s affidavit has
been filed and approved, the tenant must deposit one month’s rent within five (5) days of
the filing of the pauper’s affidavit if the eviction was for failure to pay rent. If this is not
done, the tenant may be removed from the leased property before the trial in the County
Court.

(6) No matter who appeals the case, the tenant must file a written answer in the County
Court within eight (8) days after the JP court files the transcript (the record of the
proceedings from the JP Court) in the County Court. A tenant should contact the County
Court assigned to hear the appeal to determine when the transcript has in fact been
filed. A written answer is a written document that identifies the case, denies the claims
made by the landlord, and may state the tenant’s defenses (reasons why he or she
should not be evicted). If the tenant fails to file a written answer within this time period,
the landlord may obtain a default judgment and the appeal will be lost without a trial
occurring at the County Court.

(7) Once the tenant files a written answer, the County Court will set the matter for trial.
The tenant must appear at the trial to present evidence (documents, withesses, etc.) that
he or she has paid the rent, has not violated the lease agreement, or is otherwise
entitled to remain in the leased property. As with the trial in the JP Court, either side may
request that a jury determine whether the tenant should stay. If the judge or jury finds for
the tenant, the tenant may remain in the leased real property. If the landlord wins, the
landlord may obtain a writ of possession, as described above, and the tenant and all

occupants must remove their belongings and vacate the premises.

Courtroom Do’s and Don’ts

Timely Appearance

If you do not know where the JP Court is located, call for directions and allow plenty of
time to arrive promptly at the JP Court on the hearing date. It is important that you arrive
on time. If you arrive late, the Justice of the Peace may take offense or, even worse,
may allow the eviction lawsuit to proceed without you, which usually results in the

landlord taking a default judgment against you.



Proper Clothes

When you appear in court, you should dress as though you are going to a job interview.
Men should wear pants and a shirt with a collar; a suit, jacket, or tie is always ppropriate.
Women should wear a dress, skirt, or pants that are not too tight, too short, or too low
cut. Excessive make-up or jewelry should not be worn. It is never proper to wear a hat,
shorts, t-shirts, or sandals.

Courtroom Behavior

It is important to show respect to the court. It is never proper to talk, read a newspaper,
smoke, eat, drink, or chew gum in the courtroom. When you enter the court, quietly sit
down in the main area. When the Justice of the Peace enters or exits the courtroom, the
bailiff will request that those in the courtroom stand. The Justice of the Peace will enter,
request that those standing be seated, and proceed with the docket (the list of cases to
be heard that day). When the Justice of the Peace reaches your case, he or she will call
you and the landlord to come up to the bench so that the case can be heard. Always be
polite to the Justice of the Peace and listen to the questions he or she asks so that you
can respond appropriately. Never get angry with the court; instead, take a deep breath
and explain calmly why your position is the correct one. Once the Justice of the Peace
has made a decision, listen carefully so that you will understand it and be able to decide
whether to accept or appeal the decision.

Who’s Who in the Courtroom

Judge - Each JP precinct and County Court has a judge who presides over his or her
court. In our legal system, the judge is to be impartial and base decisions on the law and
evidence that is presented in the courtroom. For this reason, the Justice of the Peace or
judge will not speak with the landlord or tenant separately, but will only discuss the case
with them during the hearing. You should never attempt to contact the Justice of the
Peace or judge in person, on the telephone, or in writing.

Jury - The landlord or the tenant, if either chooses, can have the determination of
whether the tenant must vacate the leased property made by a jury (a panel of persons
selected from the citizens of a particular area). In an eviction action, the jury consists of
six (6) persons.

Landlord’s Representative or Attorney - This is the person authorized by the landlord
to represent him or her in the eviction action. This person will argue that the landlord’s
claims are valid, that the tenant should be evicted, and may also have authority to

resolve the matter with the tenant before the eviction lawsuit is heard and decided.



Court Clerk - This person is assigned to a particular court and does not work directly for
the judge, but instead works for the precinct or county. The clerk receives filings and
processes all the paperwork that is generated in the court. The clerk also calculates the
appropriate court costs.

Court Bailiff - This person is responsible for ensuring the safety of the court and making
sure that those present behave appropriately. If the bailiff requests that you refrain

from talking or other disruptive behavior and you ignore the request, the bailiff can force
you to leave the court, or you could be found in contempt of court by the judge and fined,

jailed, or both.

The above material was compiled and modified from an article by Cobie Russell for

Judge Al Cercone Judge Mike Pappas, and the Dallas County Bar Association.

Nothing stated herein should be construed or interpreted to grant rights or
remedies not otherwise granted under federal or state law.
This information is provided as a public service and is not intended

as a substitute for legal advice or representation by a lawyer.



